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UNITED STATES ENVIRONMENTALPROTECTIONAGENCY 
REGION 4 

ATLANTAFEDERALCENTER 
61 FORSYTH STREET 

ATLANTA, GEORGIA 30303-8960 

JAN 3 4 
CEK1'II;'lED M A l L  
KEl'UKN IUZCEIPT REOUESTED 

Mi-.Roy P i l k .  Pi-esident 

East Kentucky Power Cooperative 

4775 Lexington Road 

PO Box 707 

Winchester. KY 40392-0707 


Dear Mr. Palk: 

Enclosed is a Notice of Violation ("NOV") issued to the East Kentucky Power 
Cooperative ("East Kentucky") tinder Section I13(a)(l) of the Clean Air Act, 42 U.S.C. 
$ 7413(3)( I) .  In the NOV, the United States'Enviionmental Protection Agency notifies East 
Kentucky of violations of pre-construction and operating peimitting requirements OF the Clean 
Air Act and the Kentucky State Implementation Plan at the Spurlock plant. 

Please note the opportunity to confer outlined in the NOV. As indicated in the NOV, any 
reqiiest to confer shodcl he directed to Charles V. Mikalian. Mr. Miltalian can he reached at 
(404) 562-9575. 

Beverly H. Banistsi-

Director , 


Air, Pesticides and Toxics '. 

Management Division 

cc: 	 John M. Holloway, Hunton Rr Williams . 
John Lyons, KDAQ 

Enclosul-es 

internet Address ( IJRL) * hnp::/www.epa.gov 
Rscycled/Rcl;yclsblo .Piinled W l h  Vegelabla 011Eaiad lriks on Hoqdad Paper (Mlnimum 3WX Pastconulmor) 

http://hnp::/www.epa.gov
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IINfTTED STATES FiNVlRONI\lENTAL PROTECTION .AGENCY 
RfiGION 4 

ISTHE MAI'1'ER OF: 

EAST KENTUCKY POWER 
COOPERATIVE 

Proceedinzs Pursuant to 
Section I13 and 167.of the 
Clean Air Act, 42 U.S.C. 
97413,7467 
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Notice of Vioht'1011' 

EPA-CAA-042003-01 

I .  

.. . 

NOTlCE OF VIOLATION 

This Notice of Violation ("Notice") is issued to the East Kentucky Power Cooperative 
("East Khucky")  for violations of the Clean Air Act ("the CAA') at its Spurlock coal-fired 
paws plant. Specifically, East Kentucky has violated Title 1of the Clean.Air Act by failing 10 

comply with Prevention of Significant Deterioration requirements,of the CAA and the Kentucky 
State Implementation Plan. East Kentucky has also violated Title V of the CAA by (1) failing i n  
its Title V permit application to identify all applicable requirements and to propose a compliance 
schedule and (2) certifying that i t  was in compliance with the above-listed requirements. This 
Notice is issued pursuant to Section I 13 of the Act, as amended, 42 U.S.C.A. Section 7401-
7671q. The authority to issue this Notice has been delegated to lhe Regional Administrator of 
the United States Environmental Protection Agency ("U.S. EPA," "EPA," "the Agency") 
Region 4 and further re-delegated to the Director. Air, Pesticides and Toxics Management 
Division, U S .  EPA, Region 4. 

SUMMARY OF VIOLATION(S) 
..'\, 

' \
In January, 1976, East,Kentucky submitted n construction permit application for a hew 

steam electric generating unit identified as ' c S p ~ ~ r I o ~ kUnit 2" with a maximum heat input of 48SO 
million Btu'.per hour. This application also indicated that 100 percent of the steam generated at 
the facility would be used in the generation of electricity. [Attachment 11 

In September, 1976, based'oti a federal PSD application submitted by East Kentucky, the 
United States Environmental Protection Agency("EP.4") granted approval to construct Spurlock 
Unit 2, a "major stationary source" under the CAA. [Attachments 1B and lC]  

I A Btu or "British thermal t i i i i t  is n nieasureimnt ofenergy or heat. It is the amount of 
enei-gy needed to raise the temperature of one poiincl of water'by one degree Fahrenheit. 
"MMBtu" is one million Btu or the amount of enei-zy needed to raise the temperature of one 
million pounds of water by one d e p e  Fahrenheit. 



. . 

Upon completion of coiistruction. East Kentucky was issued a federally enfoiceable 
opci-ating permit on Noveinhei~IO, IOS2 t h a t  contained. inter i i l i i i ,  a permit cnnclitinn that limiietl 
ni‘i.xiinuin hourly heat input to the Spurlock Unit 2 to 4350 ?liMBTU/hi-. [Attachment 21 East 
Kentucky has thmafter becn the o\\wer and/or-operator of the Spt~rIockPlant. 

The Spurlock Plant is located in an  area that has at di i-elcvant times bcen classified as 
attainment or unclassifiable for NO,: SO,, PM and ozone. Accordingly, the Prevention of 
Siznificant Deterioration (“PSD“) provisions of Part C; Title I of the CLean Air Act (“CAA’) 
apply to operations at the Spurlock plant. 

In August, 1992, East Kentucky began supplying steam from Spurlock Unit 2 to the 
Inland Container Corp. for m e  in  Inland’s manufacturing operations. This activity was contrary 
to the representations in the 1976 construction permit application for Spurlock Unit 2 that all of 
the steam generated at Unit 2 would be used,to ge.nerate electricity. The PSD regulations provide 
that operation of a source “not in accordance” with its PSD permit application is a violation that 
subjects the operator to an enforcement action. See 40 C.F.R. 52.21(r)(I). 

In December, ‘1993,East Kentucky sought an increase in the permitted maximum hourly 
.. . heat input to the boiler from 4850 iMMBTU/hr to 5355 iMMBTU/hr, which is, in effect, a request 

for an increase i n  the boiler’s hourly emission rates. In February, 1994, the Kentucky 
Department of Air Quality (“the Department”) responded to this request by advising East 
Kentucky-thatsuch an increase would be considered a major modification under the PSD rules 
and be subject to PSD permitting requirements i f  it resulted in a significant net emissions 
increase. In December, 1994, the Department sent East Kentucky a follow-up letter reminding 
East Kentucky of the applicable requirements. In January. 1995. East Kentucky stated that i t  
“was reviewing the operating status of [its] units” and withdi-ew its request for an increase in .’ 
rnaxiinum operating heat rate for Spurlock Unit 2. [Attachments 3 - 61 Thereafter, East 
Kentucky regularly exceeded the operating heat rate for Spurlock Unit 2. 

In 1997, East Kentucky replaced the high pressure turbine with a turbine of a ne\v,design 
that could receive significantly more steam and increased the peak generatipn of the unit’from 
503 to 555 megawatts. Based on information available to i t  and to’EPA; East Kentucky ’‘5 

anticipated, and experienced, an increase in utilization of the boiler and should have projected a 
net emissions increase from the boiler well above the “significance levels” established in the 
CAA for one or more regulated pollutants. This increase i n  steam demand also resulted i n  more 
frequent and greater exceedances of the limitation on maximum operating heat rate for Spurlock 
Unit  2 .  

These activities constituted violations of Spurlock Unit 2’s operating permit and operation 
inconsistent with the PSD permit application for the Unit, each of which is a violation of the 
applicable PSD regulations. 40 C.F.R.52.2l(r)(l) .  Additionally, East Kentucky’s regular 
opeixiion i n  excess of the permitted maximum heat rate is a “physical chanze or change in  the 
method of operation” t h a t  is not cx,ernptecl from the PSD regulations‘ definition of “major 
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modification." because such an increase is prohibited by East Kentucky's federally enfoi-ceah!e 
oi)ctxinz pcriiiit. 40 C.FR . j ~ . ~ l ( t ~ ~ ( ~ ~ ~ i i i ) ( ~ .Since the clat:L neccssal-yto establish these 
violiitioiis LWS collected and niaintain'ecl by East Kentucky. it appears Lhat East Kentucky W,;IS 

awni-e of the violations 

On December 10, 1996, East Kentucky applied for a Title V permit for the Spurlock 
Plant, In the course of obtaining its Title V permit, East 'Kentucky n y i n  commented that the 
iiiixiiiitini continuous rating for Unit 2 should be increased. this time to 5600 MMBtu/hr. In its 
response to East Kentiicky's comments, the Division again responded that this limitation could 
not he increased unt i l  compliance with applicable PSD requirements were demonstrated. 
[Attachment 71 However, in  the final Title V permit {hat was issued on December 10, 1999, the 
4S50 MMBtu/hr. maximum heat input limitation is replaced by a i-efei-enceto a maximum 
continuous rating in the "Description" part of the permit and does not appear to be an enforceable 
condition of t'he permit. 'No terms or conditions are specified under "Opei-ating Limitations." . 
[Attachment 81 

To the extent that this "Description" in East Kentucky's Title V permit is intended to 
relax the earlier constraint, 40 C.F.R. 52.21,(r)(4)provides that, upon such relaxation of an 
enforceable limit, the PSD rules apply as if the source had not yet been constructed. To the' 
extent that the Title V Permit is read as incorporating and retaining the prior limitation on heat 
input, East Kentucky has regularly violated the limitation, thei-eby triggering PSD requirements. 
Under either reading of the Title V permit, operation above 4850 MMBtdhr remains a violation 
of the PSD rules pursuant to 40 C.F.R. 52,21(r)(l). 

Under the applicable Kentucky Title V permit regulations East Kentucky was required to 
identify all applicable requirements, identify a compliance schedule for those applicable 
requirements for which the Spurlock plant ,wasnot already in compliance, and to certify its 
compliance. 

With respect to the operation above 4550 MMBtdhr at Sp~ir16ckUnit 2, East Kerttucky 
never identified PSD as an applicable requirement, never proposed ii schedule for complyhg 
with PSD and has failed to identify the noncompliance in  its initial or annual certificationes). 

These violaLions of the.Act and the State Implementation Plan ("SIP') of Kentucky have 
resulted in the release of massive quantities of SO,,'NO,, andor PM into the environment. 
[Attachments 9 - 121 Until these violations are corrected, the Spui.lock Plant will continue to 
releitse massive quantities of illegal SO,, NO;, andor PM into the environment. 

RELEVANI'S'I'ATUTORY AND REGULATORY RACKGROUSD 

1. 	 When the Act was passed in 1970, Conzress exempted existine facilities, including the 
coal-fired power plant that is the subject of this NOV, from many of its requirements. 
Ho\ve\w, in the 1977 CA.4 Aiiienclments;Congress also macle i t  quite clear that this 
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exsmptioii would not last forever. As the United States Coui-Iof Appeals lor the D.C. 
Circuit cxplained in \lab:im;i Power v .  Costle, 636 F.3323 (D.C.Cii-. 1979);"the 
statutory scheme intends to 'granclfcither' existing industries:: but ...this is not to constitute 
:I pel-petual immunity from all standards under the PSD prograin." Rather, the Act 
ieyuires grandfattiered facilities to install niodern'pollutioii cmti-ol devices whenever the 
unit  is proposed to be modified i n  such a way that its emissions may incre;ise. 

The PSD provisions irequire preconstruction review and pel-mitting for modifications of 
stationary sources. Pursuant to applicable regulations, if a major stationary soul-celocated 
in  an attainment area is planning to make a major modificatioii. then that source must 
obtain ;I Prevention OF Significant Deterioration ("PSD") permit. To obtain 'this permit, 
the source must agree to put on the best available control technology ("BACT') or in the 
case of a modification that  is not major, must meet the emission limit called for under the 
applicable minor NSR program in the State S k .  

Pursuant to Pair C of the Act, the SIP of Kentucky requires thai no construction or 
operation of a major modification of a major stationary soul-ceocciii-in an area designated 
as attainment without first obtaining a permit. See:for PSD peinmits in attainment areas, 
Kentucky Administrative Regulation (KAR) 401 KAR 51:0.17,which was originally 
made approved as part of the Kentucky S P  on Septemher I,1989, at 54 Fed. Reg. 36307, 
and since amended. 

The Kentucky SIP provisions identified in paragraph 3 above are all federally enforceable 
pursuant to Sections 110 and 113 of the Act. 

Pursuant to Section 502(a) of the Act, 42 U.S.C. 5 7661(a). i t  is unlawful to operate 
without or in violation.of a permit issued pursuant to subchapter V of the Act, 42 U.S.C. 
$ 7661 et. seq. 

Kentucky's program under subchapter V of the Act was granted interim approval'by the 
Administrator on November 14, 1995, (60 Fed. Reg. 57186) and final approval on! 
October 3 I ,  2001, (66 Fed. Reg. 54953). These regulations are curren'tly codified at 401 
KAR 52.020. Pursuant to 401 KAR 52.020, Section (3)(l)(b). a source shall operate in 
compliance with a permit issued pursuant to that regulation. 

Sections 4( I )  and 5 of 401 KAR 52.020 require that a source subinit ii complete permit 
application which identifies all applicable requirements and information needed to 
deteimine applicable reqtiirements For the source. 

Section .S(Sj of 401 K A R  52.020 i'equii-es that a permit application must contain a 
complimce plan For 311 applicable requirements for which the S O L I I ' C ~is not in  
compl iuice. 
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9.  	 Section S(91 of 401 KAK 52.020 yequires that a permit application must contain a 
ceitilication of compliance \ \ i t t i  all  applicable requirements. 

10. . Sections 21 and 23 of401 KAR 52.020 reqiiire that  a sotirce submi! compliance 
certifications annually. 

I I. Section 113(a)(l) of the Act'provicles that at any time aftei-the expiration of 30 days 
following the date of the isstlance of this NOV, the Administrator may, without regard to 
the period of  violation,,issue an order requiring compliance v'ith the requirements of the 
state implementation plan or permit. andor bring a civil action pursuant to Section 1I3(b) 
for injunctive relief and/or civil .penalties of not more than $25,000 per day for each 
violation on or before January 30. 1997, and no more than $27,50O'per day for each 
violation after January 30, '1997. Sections ll3(a)(l) and 113(b) also provide that the 
Administrator may take the same actions to enforce violations of subchapter V of the Act, 
42 U.S.C. 5 7661 et. seq. 

12. Section 167 of the Act, 42 U.S.C. 3 7477, authorizes the Administrator to initiate an 
action for injunctive relief as necessary to prevent the construction, modification or 

... operation of a major emitting facility.which does not conform to the PSD requirements. 

13. 	 As provided in Sections 113(a)(I) ,  I13 (b) and 167 of the Act, 42 U.S.C. 5s 7413(a)(l), 
7413(b) and 7477, the'violations set forth above subject East Kentucky to injunctive relief 
and civil penalties. 

OPPORTUNITY FOR CONFERENCE 

Respondent may, upon request, confer with EPA. The conference will enable 
Respondent to present evidence bearing on the finding of violation, on the nature of violation, 
and on any efforts i t  may have taken or proposes to take to achieve compliance. Respondent has 
the right to be represented by counsel. A request for a conference must be made within 10 days 
of receipt of this NOV, and the request for a conference or other inquiries concerning the'.hOV 
should he made in writing to: I 

Charles V.  Mikalian 

Associate Regional Counsel 

Environmental Accountability Division 

U.S. EPA - Region 4 

61 Forsyth Street, S.W. 

Atlanta, Georgia 30303 

404-562-9575 




By offering the opponuniry Cor ;I conference 01-participating in  one, EP,\ does not \v:uve 
or Iiimit  its right to a n y  t-e.meclyav:iil:itile undel: the Act. 

WFEC'I'IVE DATE 

This NOV shall become effective iinmediately upon issuance. 

bQ R OdJlillJ&.L Beverl$Banister
Date 

Director 
Air, Pesticides, and Toxics 

Management Division 
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